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STATEMENT OF INTEREST OF AMICUS CURIAE1
Myron Orfield is the Earl Larson Professor of Civil Rights and Civil Liberties Law
at the University of Minnesota Law School, the director of the University’s Institute on
Metropolitan Opportunity, and a former Minnesota State Senator and State Representative.
He has dedicated his professional and scholarly careers to protecting civil rights in
Minnesota. Professor Orfield is the author of several books and more than 20 articles on
racial segregation and the Twin Cities area, and previous special advisor to the White
House Office of Urban Affairs and Congressional Black Caucus on issues of racial
segregation. This case provides an opportunity for the state to restore its commitment to
equal educational opportunity by protecting the right to an adequate education.
INTRODUCTION
In Minnesota, school segregation is getting worse. The result of this case will help
decide whether that trend continues or reverses.
Although the Court has only been asked to decide constitutional questions related
to justiciability, those questions will determine whether and how Minnesota schoolchildren
are able to vindicate their right to a desegregated education. This brief seeks to provide
historical and factual context for the decision before the Court. It has two basic objectives:
to underline the growing urgency of the problem of school segregation, and to provide the
Court with important historical background information on the issue.

1

This brief was prepared by amicus curiae, with data and research assistance from staff at
the Institute on Metropolitan Opportunity. No monetary contribution was provided for
preparation or submission of this brief. Institutional affiliations are included for
identification only.
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A key theme of this narrative is the manner in which the choices and activities of
Minnesota’s political branches have directly caused segregation, including:
(1) The implementation, through an irregular process and on dubious legal grounds,
a state desegregation rule that had the effect of impairing desegregation efforts and
causing racial isolation in schools.
(2) The deliberate and proactive exemption of several policies with the tendency to
increase racial isolation, such as charter schooling and open enrollment, from state
desegregation requirements.
(3) The failure, after decades of notice, to take action against these problems in the
form of new rulemaking or heightened enforcement activity.
(4) The relegation of civil rights problems to local districts or individual schools,
which often opt for policies that increase segregation, and in any event lacks the
authority or resources to unilaterally address segregation.
The brief proceeds in two parts. The first outlines the political and legal history of
school segregation in Minnesota. The second incorporates data and social science research
to illustrate the current degree of segregation in Minnesota’s education system.
ANALYSIS
I.

Legal History of Minnesota School Segregation
A.

Early Desegregation Rules

In 1869, Minnesota became the second state after the civil war to outlaw racial
segregation in its schools, and that prohibition has remained in law continuously ever since.
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William Green, A Peculiar Imbalance 165-72 (2007). The most recent version, Minn. Stat.
§ 123B.30, was first enacted in 1959, and forbade segregation on penalty of losing funding:
No district shall classify its pupils with reference to race, color, social
position, or nationality, nor separate its pupils into different schools or
departments upon any of such grounds. Any district so classifying or
separating any of its pupils, or denying school privileges to any of its pupils
upon any such ground shall forfeit its share in all apportioned school funds
for any apportionment period in which such classification, separation, or
exclusion shall occur or continue.
In 1967 the state added an additional anti-segregation provision to the Minnesota Human
Rights Act forbidding local school districts from “discrimina[ting] in any manner in the
full utilization of or benefit from any educational institution or the services rendered
thereby to any person based on race, creed [or] color.” Minn. Stat. § 363A.13, subd. 1.
(2016). Discrimination was expressly defined to include segregation or separation. The law
also defined a discriminatory practice to “exclude…or otherwise discriminate against a
student seeking admission as a student, or a person enrolled as a student because of race,
creed, color.” Minn.Stat. § 363A.02, subd. 13 (2016).
By the early 1970s, state educational policy started galvanizing against segregation
in earnest. Although federal law had begun to distinguish between de jure and de facto
segregation, the Minnesota Board of Education announced its intention to regulate and
reduce both types in 1967. See Tim L. Mazzoni, Jr., State Policy Analysis for the Public
Schools of Minnesota 81-82 (1974). In 1973, the Minnesota Department of Education
3

promulgated its first desegregation rule.2 This rule applied a remedial framework that
comported with the principles recently outlined in Swann v. Charlotte-Mecklenburg, 401
U.S. 1 (1971), which distinguished between flexible racial ratios used as a starting point
for demographic targets, and hard racial quotas.
This is not to say segregation never took hold in Minnesota. On the contrary, at the
local level, segregation was still common. A federal school desegregation lawsuit, Booker
v. Special Sch. Dist. No. 1, 351 F. Supp. 799 (D. Minn 1972), was filed against the
Minneapolis, resulting in a court-enforced desegregation order in 1972. The decision
creating the order cited “optional attendance zones,” “the size and location of schools,”
“transfer policies,” and “racially motivated” boundaries as evidence of de jure segregation
by the district. Id. at 804, 809. For the following decade, the court helped guide policies
such as school boundary decisions, and conducted annual reviews of the district’s progress
towards integration.
In the mid-1970s, the Minneapolis school district and the state battled over the scope
and reach of Minnesota desegregation rules. In a 1978 Statement of Need and
Reasonableness (SONAR) supporting a rule regulating de facto school segregation, the
Attorney General and the Board of Education declared that, reading the 1869 prohibition
on segregation in pari materia with the 1967 Minnesota Human Rights Act, the

2

Until 1999, Minnesota maintained a separate State Board and Department of Education,
which shared rulemaking authority to an extent. Also, for a lengthy period, the Department
of Education’s name was changed to the Department of Children, Families, and Learning,
although the shorter title is used in this brief.
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legislature’s intent to regulate de facto discrimination was clear. See Minn. Dep’t of Educ.,
Statement of Need and Reasonableness for Proposed Amendments to Rules Governing
Desegregation (1978).
The Minneapolis district retaliated by challenging, in an administrative proceedings,
the state’s authority to regulate de facto segregation, both on constitutional and state law
grounds. An ALJ upheld the state’s authority and rejected every aspect of Minneapolis’s
challenge. See Report of the Hearing Examiner, In the Matter of the Proposed Adoption of
Rules Governing the Standard for Determining School Segregation (1978). The ALJ found
ample constitutional grounding for Minnesota’s rules in the Supreme Court’s 1971 Swann
decision.3 Id. The ALJ opinion also upheld the state law authority to forbid de facto
segregation by examining the § 123B.30 statutory prohibition of segregation, and the even
broader prohibition of the Minnesota Human Rights Act. Id. The opinion noted that the
legislature had acquiesced in these regulations by repeatedly funding transportation,
construction, and other activities undertaken in the course of desegregation. Id.

3

In Swann, the United States Supreme Court validated the use of race in student
assignments by educational authorities, even absent a showing of intentional segregation,
when the goal was integration rather than segregation. 402 U.S. at 16. Swann pointed out
that local and state authorities, acting in service of a compelling governmental interest,
possessed “plenary” powers beyond that of a court acting in a remedial capacity. Id.
(“School authorities are traditionally charged with broad power to formulate and
implement educational policy and might well conclude, for example, that in order to
prepare students to live in a pluralistic society each school should have a prescribed ratio
of Negro to White students reflecting the proportions for the district as a whole.”). The
same day it decided Swann, the Court also decided two other cases that helped define the
extent of a state’s power to regulate de facto segregation. McDaniel v. Barresi, 402 U.S.
39 (1971); N.C. Bd. of Educ. v. Swann, 402 U.S. 43 (1971).
5

In the 1970s and early 80s, the legal and policy consensus appeared to be that
Minnesota’s desegregation efforts were working. See, e.g., U.S. Comm’n on Civil Rights,
School Desegregation in Minneapolis, Minnesota (1977). The Minneapolis desegregation
order was dissolved in 1983, in order give the district “the opportunity for autonomous
compliance with constitutional standards.” Memorandum Order at 5, Booker v. Special
Sch. Dist. No. 1, 4-71 Civil 282 (June 8, 1983). Notably, the court did not find that the
Minneapolis school district was integrated or unitary, and received assurances that the State
Department of Education was “willing and able to assume the duty of monitoring the
further implementation of the District’s desegregation/integration plan.”4 Id. at 4.
B.

The 1999 Desegregation/Integration Rule

Starting around 1990, the number of nonwhite students in Minnesota began growing
rapidly. See Part II. While most nonwhite segregation had previously been between schools
in the same district – primarily in Minneapolis and Saint Paul – district-level segregation
was quickly becoming evident. But the existing rule imposed no interdistrict remedies,
meaning districts, acting alone, could not avoid becoming entirely segregated if their
demographics shifted too much.
In 1994, the Minnesota State Board of Education proposed a metropolitan-wide
desegregation rule to resolve this problem. See Minn. State Bd. of Educ.,

4

In Bd. of Educ. of Oklahoma City v. Dowell, 498 U.S. 237 (1991), the Supreme Court laid
out procedural standards that must be met in order to declare a school system unitary or
integrated. As Booker’s dismissal certainly did not meet these standards, the Minneapolis
district has remained segregated as a matter of law.
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Desegregation/Integration and Inclusive Education Final Report (1994). The rule used
flexible racial ratios as integration targets. A draft of the rule was provided to the Minnesota
legislature, which indicated its approval by expanding the Board’s statutory rulemaking
authority. 1994 Minn. Laws, ch. 647, art. 8, sec. 1. The new authorization statute permitted
the board to “make rules related to desegregation/integration,” but contained an important
qualification:
In adopting a rule related to school desegregation/integration, the state board
shall address the need for equal educational opportunities for all students and
racial balance as defined by the state board. Id.
In the same law, the legislature established a new “office of desegregation/integration” to
“coordinate and support activities” related to interdistrict integration efforts. 1994 Minn.
Laws, ch. 647, art. 8, sec. 2.
But before they could be promulgated, the newly proposed rules were swallowed
by a sharp political backlash, spurred in part by the suburbs’ sudden inclusion in civil rights
regulation. A conservative political columnist for the Star-Tribune launched frequent
attacks against the proposal, and Bob Wedl, the Assistant Commissioner of the Department
of Education, began to lobby for an alternative, “voluntary” integration approach. See, e.g.,
Margaret Hobday, Geneva Finn, and Myron Orfield, A Missed Opportunity: Minnesota’s
Failed Experiment with Choice-Based Integration, 35 William Mitchell L. Rev 936, 95558 (2009). Talk radio also pilloried the proposed rules, and a separate, related set of
“diversity rules.” Id. The Department of Education received “hundreds of calls and letters
concerning the proposed rules – including two death threats.” Id. After years in limbo, the
7

second set of rules was withdrawn, and soon thereafter, the State Board of Education was
itself abolished altogether. Id.
The Board’s rulemaking authority persisted, however – now transferred to the
Department of Education. The Department and the Attorney General’s Office had already
begun to strip the strongest desegregation tools out of the Board’s original proposal. This
process took place in a deeply politicized environment, as school desegregation had
become a major issue in the 1998 gubernatorial election. For instance, on September 17,
1998, two days after Attorney General Hubert Humphrey won the Democratic primary for
governor, the Attorney General’s Office released a Statement of Need and Reasonableness
(SONAR) that dramatically weakened the rule. Id. at 958-60. Several weeks later, Bob
Wedl, now Commissioner of Education, announced that his new rule would end racial
quotas. Norman Draper, Plan Would End Racial Quotas for Schools, Minneapolis StarTribune (Oct. 6, 1998). Conservative commentators in local papers used the proposal to
frame the differences between Humphrey and his opponent, Norm Coleman. Katherine
Kersten, Coleman Has a Better Plan for Governing Minnesota, Minneapolis Star-Tribune
(Oct. 6, 1998).
In particular, the newly released SONAR marked a sharp break with previous
iterations of the rule. Minn. Dep’t of Children, Families & Learning, Statement of Need
and Reasonableness for Proposed Rules Related to Desegregation (1998) (“1998
SONAR”). It altered the definition of segregation to only include intentional, de jure
discrimination and raised the standard for proving intentional discrimination far above that
required by the U.S. Supreme Court. Hobday, Missed Opportunity, supra, at 959-64. The
8

SONAR also cast doubt on the idea interdistrict open enrollment rules could be guided by
integration requirements, and, on policy grounds, it exempted charter schools from its
provisions altogether, though they had previously been subject to desegregation rules. See,
e.g., 1998 SONAR at 19, 30.
The SONAR’s legal conclusions were similarly striking. It concluded that there was
no compelling government interest in K-12 integration absent proof of intentional
discrimination – limiting districts’ abilities to voluntarily integrate. See, e.g., id. at 13-17.
It based this determination on a prediction that Supreme Court justice retirements would
result in a change to the law, favorably citing a law review article declaring a 5-4 decision
in 1990 “the high water mark for diversity as a justification for racial preference.” Id. at
17. The SONAR’s rendering of the law would flip the logic of many integration plans on
their head: rather than being mandatory in cases of de jure segregation, and voluntarily
implementable elsewhere, race-conscious remedies would be forbidden in all cases except
where there was proof of intentional discrimination. Most voluntary integration plans
would become illegal.
Tellingly, the SONAR made a concerted effort to downplay the meaning and scope
of Brown v. Board of Education, 347 U.S. 483 (1954), stating that the case “did not stand
for the proposition that racially segregated schools, without more, are inherently unequal.”
Id. at B1. At one point, it appears to engage in an extended apologia for segregated schools:
Throughout the United States, such public schools have tackled some of the
toughest problems in urban education and been successful. These exemplary
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schools are located in some of the poorest inner-city neighborhood, serving
student bodies that are largely poor and minority. . .
It is certainly not the intent of the rule to promote racial separatism;
however, it is important to understand that a desegregation rule is not
unreasonable, or ineffective, simply because some schools may remain
racially identifiable. Id. at 60-61.
The new Minnesota Desegregation/Integration Rule, with the limitations imposed
by the SONAR, was finally adopted in early 1999. Minn. R. 3535 (2016). Shortly
thereafter, a number of integration policies in Minnesota schools came under legal attack
by white parents, who echoed the SONAR’s claim that there was no compelling
governmental interest in K-12 integration absent intentional discrimination.5 Fearing legal
reprisals, many suburban districts abandoned or weakened previous integration plans.
C.

The Failed Achievement and Integration Rule

The weakened Desegregation/Integration Rule adopted in 1999 has not fared well.
Many of its legal conclusions have not withstood the test of time – most importantly,
its suggestion that K-12 integration is not, or would be found not to be, a compelling
government interest. In 2007, the Supreme Court, in Parents Involved in Community
Schools v. Seattle School District No. 1, 551 U.S. 701 (2007) confirmed the existence of a

5

For example, this argument was deployed in a lawsuit filed by the Center for Individual
Rights, a conservative legal advocacy group, against the Saint Paul public school district,
in which it claimed that a magnet school with an integration-oriented race-conscious
admissions process was discriminating against white children.
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compelling government interest in encouraging diversity and avoiding racial isolation in
K-12 education. Justice Kennedy, whose opinion was controlling, also reaffirmed the
viability of several integration methods, such as the use of flexible racial ratios. Id. at 78889 (Kennedy, J., concurring in part). He wrote passionately in defense of integration:
The nation has a moral and ethical obligation to fulfill its historic
commitment to creating an integrated society that ensures equal opportunity
for all of its children. A compelling interest therefore exists in avoiding racial
isolation, an interest that a school district, in its discretion and expertise, may
choose to pursue. Likewise, a district may consider it a compelling interest
to achieve a diverse student population. Id. at 797-98.
In similar fashion, the legality of the rule’s charter school exemption has been called
into question. One study found that no other state has a similar charter exemption to civil
rights rules. Erica Frankenberg and Genevieve Siegel-Hawley, Equity Overlooked:
Charter Schools and Civil Rights Policy 14 (2009). In 2014, the U.S. Department of
Education released guidance strongly suggesting that the exemptions are unconstitutional,
because they allow a separate state-supported school district to interfere with and
undermine the efforts of the state to integrate a segregated system. U.S. Dep’t of Educ.,
Guidance Letter on Charter Schools (2014). The guidance document declared that “charter
schools located in a district subject to a desegregation plan (whether the plan is court
ordered, or required by a Federal or State administrative entity) must be operated in a
manner consistent with that desegregation plan.” Id. at 3-4.
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In the meantime, the degree of segregation in Minnesota schools has grown sharply
– rapidly accelerating since the rule’s promulgation. This is particularly true of charter
schools, which account for a hugely disproportionate share of the state’s most racially
isolated schools. Open enrollment, which was also loosed from desegregation requirements
in the wake of the rule, has also caused a great deal of segregation, by facilitating white
flight. These trends will be discussed in greater detail below.
In 2013, the legislature once again focused on school segregation. It enacted yet
another statutory provision forbidding segregation, this time at Minn. Stat. § 124D.855:
SCHOOL SEGREGATION PROHIBITED.

The state, consistent with

section 123B.30 and chapter 363A, does not condone separating school
children of different socioeconomic, demographic, ethnic, or racial
backgrounds into distinct public schools. Instead, the state's interest lies in
offering children a diverse and nondiscriminatory educational experience.
The legislature also created a policy task force that year to revise laws governing
the use of achievement and integration state aid. The task force’s delivered
recommendations included the retention of all existing remedial integration measures.
Integration Revenue Replacement Advisory Task Force, Final Recommendations (Feb.
2012). The legislature enacted these recommendations in 2013, as the Achievement and
Integration for Minnesota statutes. Minn. Stat. § 124D.861; 124D.862 (2016). It also
modified the Department of Education’s grant of rulemaking authority to instruct it to
conform its rules with the new statute. As such, the full grant of rulemaking authority read
– and still reads – as follows:
12

DESEGREGATION/INTEGRATION AND INCLUSIVE EDUCATION
RULES.
(a)

The

commissioner

shall

propose

rules

relating

to

desegregation/integration and inclusive education, consistent with [the
Achievement and Integration statutes at] sections 124D.861 and 124D.862.
(b) In adopting a rule related to school desegregation/integration, the
commissioner shall address the need for equal educational opportunities for
all students and racial balance as defined by the commissioner. Minn. Stat.
§ 124D.896 (2016) (emphasis added).
Using this authority, the Department of Education attempted a new rulemaking.
Simultaneously, the city of Brooklyn Center, relying on Minn. Stat. § 14.091, filed
a petition for review of the existing desegregation rule. It alleged that there was “significant
new evidence relating to the need for or reasonableness of the rule” – most importantly,
that it had failed to prevent segregation and that it was premised on faulty legal conclusions.
The Minnesota Chief ALJ agreed that the city’s claims were sufficient for a new
rulemaking, though the petition was eventually withdrawn because it was duplicative with
the parallel legislatively-driven rulemaking. See In the Matter of the Petition of the City of
Brooklyn Center for Amendment of Minn. Rule 3535, OAH 84-6043-32410, Third
Prehearing Order (June 2, 2015).
In 2015, the Department released its proposed new rule for public notice and
comment. The new proposal represented yet another dramatic weakening of the state’s
integration rules. It was less than a quarter of the length of the extant rule, eliminating
13

almost all of the rule’s content. It primarily restated statutory provisions and lacked
important definitions – including “racial balance,” which the authorizing statute required.
It eliminated virtually all remedial provisions in the extant rule, and made interdistrict
remedies completely voluntary. Despite the statutory instruction to promulgate a rule
relating to desegregation/integration, the proposal did not contain the word “segregation.”
The draft rule also ignored the statutory requirement to address the need for equal
educational opportunities for all students.6 The only significant strengthening provision
was the deexemption of charter schools.
A new SONAR, released in support of the proposed rule, failed to justify most of
these changes. Minn. Dep’t of Educ., Statement of Need and Reasonableness for Proposed
Achievement and Integration Rules (2015) (“2015 SONAR”). The SONAR claimed that
the Department lacked statutory authority to promulgate a broad new rule, but did not
explain where it had derived the authority to repeal the vast majority of the existing rule.
See, e.g., id at 26. In addition, Minnesota’s administrative procedure laws require
promulgating agencies to delineate who will be affected by a proposed rule. Minn. Stat. §
14.131 (1) (2016). The Department of Education dodged this requirement, saying only that
“communities” where “achievement and integration plans are presented at public school
board meetings which allow for input” would be affected “positively.” 2015 SONAR at
18. No mention of the effects on schoolchildren was made. Indeed, at no point in the

6

Materials related to this rulemaking, including the draft rule, are on the Department of
Education’s website: https://education.state.mn.us/MDE/about/rule/rule/deseg/.
14

rulemaking process did the Department of Education affirmatively state if it expected the
rule to reduce racial segregation in Minnesota schools.
The public hearing for the proposed rule, which took place in early 2016, generated
considerable resistance. Civil rights groups welcomed the deexemption of charter schools
but strongly objected to the proposal’s overall lack of content. Confronted about the lack
of policy support for the rule, Department representatives confessed they had made no
attempt to model the rule’s impact on the demographic composition of Minnesota schools.7
The Department also appeared to abandon its earlier position that there is no compelling
interest in K-12 integration.
Meanwhile, charter schools objected to the proposed elimination of their exemption.
Over a dozen charter administrators and representatives spoke. A number of charter
administrators affirmatively defended their right to operate racially-targeted schools,

7

Transcript of Public Hearing on Proposed Achievement and Integration Rules at 359-60
(Jan. 7, 2016) (“THE JUDGE: And the question was does the Department believe that the
rule will decrease -MR. ORFIELD: Decrease or reduce the overall degree of racial and economic segregation
and isolation in Minnesota schools; if so, what is the empirical and social science basis for
that belief?
MR. KORTE: Certainly the hope would be that it would decrease it. In terms of what the
science and research would be, we would be happy to provide that in writing. . .
MR. ORFIELD: Has the Department attempted to project or model the effect of the
proposed rule on the racial composition of Minnesota schools?
MR. KORTE: Your Honor, no, we have not.”).
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arguing that “cultural focus” was necessary because different racial groups think and
behave differently.
For example, in the public hearings, the director of a Hmong-focused charter school
stated the following: “Each culture group has their own - the Hmong, we are very quiet.
We are introverts. We don't talk much. The African-American students, they are extroverts.
They talk. That's how they are.” Transcript of Public Hearing on Proposed Achievement
and Integration Rules at 317 (Jan. 7, 2016).
The director of the Excell Academy, which is nearly 100 percent black and lowincome, relayed messages from the school’s enrollees: “You need to think about what you
are doing to people of color and whites. If you make a white kid go to a colored school or
a colored kid go to a white school, there are a lot of things that can go wrong.” Transcript
of Public Hearing on Proposed Achievement and Integration Rules at 159 (Jan. 7, 2016).
Other charter defenders included the attorney who had authored the original 1999
charter exemption. She argued that it was important for parents to be able to choose other
school features instead of integration, if they wanted: “But not all parents and student value
diversity above all other educational needs. . . Some families price a premium on - and this
was the case for me - small class size and a teacher to student ratio that's small.” Id. at 257.
The final ALJ report disapproved of the entire proposed rule on a variety of grounds.
Report of the ALJ, In the Matter of the Proposed Achievement and Integration Rules
(2016). Rather than correct the defects identified by the ALJ, the Department of Education
withdrew the rule altogether. Minn. Dep’t of Educ., Notice of Withdrawal of Proposed
Achievement and Integration Rules (Oct. 5, 2016). Although it is still required by statute
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to readopt new rules that comport with the Achievement and Integration statute, it has not
done so, and its authority for initiating a new rulemaking expired January 1, 2016. See
Minn. Stat. § 14.125 (2016).
At present, school desegregation in Minnesota is governed by a 1999 rule founded
in fundamental legal errors and promulgated in a highly irregular process. The Department
of Education has acknowledged these errors and yet is making no attempt to correct them.
It has indicated that it will not act until it receives additional guidance from the legislature,
but the legislature has not provided such guidance. There is no indication that the political
resistance that has impeded all attempts to integrate Minnesota schools for the past four
decades will abate soon. In the meantime, the wellbeing and education of tens of thousands
of Minnesota children is at risk, as the laws of their state steer them towards segregated
schools.
II.

Evidence of School Segregation in Minnesota
A.

The Number of Segregated Schools Is Growing Rapidly

Minnesota schools are rapidly resegregating.8 Although segregation has long been
thought of as a primarily urban or central city problem, this is no longer true. Instead,
Minnesota school resegregation is simultaneously taking place in central cities, inner-ring
suburbs, and even outside the Twin Cities metropolitan area. In fact, the speed and degree

8

This section relies heavily on empirical and social science data provided by the Institute
on Metropolitan Opportunity. In general, access to this data, in the form of maps, charts,
reports,
and
tables,
can
be
found
on
the
Institute’s
website:
https://www.law.umn.edu/institute-metropolitan-opportunity/schools.
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of segregation in some suburban districts outstrips that found in the cities of Minneapolis
and Saint Paul.
In the Twin Cities metropolitan area, the number of heavily segregated schools with
student bodies more than 90 percent nonwhite has increased sharply, from 6 in 1995 to 100
in 2015. Likewise, while only 1,081 students attended such schools in 1995, over one-fifth
of all students – or 39,902 – attended one by 2015. This is a thirty-sevenfold increase in
the number of students exposed to hypersegregated education.
Although the population of the Twin Cities metropolitan area has grown more
diverse over time, the increase in segregation in the region’s school districts cannot be
explained through demographic changes alone. The number of racially isolated schools,
and the share of students attending such schools, have both grown much more rapidly than
the overall nonwhite population.
Particularly illustrative are the changes in the Minneapolis school district, the thirdlargest in the state. After the district ignored objections from civil rights advocates and
transitioned to a “neighborhood schools” plan in the mid-1990s, segregation spiked rapidly.
But the degree of segregation has continued to climb ever since, even while the number of
children of color in the district has declined. In 1995, the district was 63 percent nonwhite,
but only 13 percent of its students attended schools more than 80 percent nonwhite. Today,
the district has become only 3 percent less white – but 43 percent of its students attend
segregated schools. Since peaking at 73 percent nonwhite in 2001, the district has actually
become nearly 7 percent whiter – but more segregated over the same period. These trends
can only be explained by political and policy choices that tend to increase racial isolation.
18

Minneapolis’s racial sorting patterns are clearly visible in Maps 1 and 2, found in
the attached Addendum: nonwhite students have become comparatively more clustered in
the north and center of the city, while white students have clustered in the southwest.
Nor have peer regions with similar demographic changes seen comparable increases
in school segregation. See, e.g., Institute on Metropolitan Opportunity, Why Are the Twin
Cities So Segregated? (2015). The cities of Portland and Seattle are instructive examples;
both have demographic compositions similar to the Twin Cities, and have undergone
increases in diversity in the previous decades. Yet there has been no comparable growth in
the number of highly segregated schools more than 90 percent white. For instance, between
2000 and 2009, in the Portland region, the number of highly segregated schools increased
from 0 to 2. The number of highly segregated schools in the larger Seattle region increased
from 14 to 25. In the Twin Cities region, the number of highly segregated schools increased
from 11 to 83. These trends are illustrated in Chart 1, below.
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B.

State Policy Is Facilitating Segregation

A number of Minnesota’s educational policy choices are contributing directly to
growing segregation. In most cases, these policy choices appear to have been made despite
policymakers’ awareness that they could contribute significantly to racial isolation; in a
number of cases, the policies appear to have been adopted specifically to facilitate white
flight, segregation, or white parents who wished to avoid integrated schools.
i.

Charter Schools

Charter schools facilitate segregation in a number of ways.
First, as schools of choice, they have proven convenient vehicles for white flight
from diverse traditional public schools.9 See, e.g., Institute on Metropolitan Opportunity,
Charter Schools in the Twin Cities: 2013 Update 5-7 (2013). Although all children are
equally eligible to enroll in a charter, not every child is equally able to attend, due to
practical obstacles such as transportation or curricular concerns. As a consequence, heavily
white charters have experienced very rapid growth in Twin Cities suburbs, where
traditional schools are quickly becoming more diverse. Id. Maps 3 and 4, found in the
attached Addendum, show the expansion of segregated charters in the Twin Cities.

9

When this occurs, charter schools can bear more than a passing resemblance to the private
“segregation academies” that sprung up in the wake of “massive resistance” in Virginia
after federal school desegregation. This practice was found discriminatory by the Supreme
Court in Griffin v. School Board, 377 U.S. 218, 232 (1964) (“Whatever nonracial grounds
might support a State's allowing a county to abandon public schools, the object must be a
constitutional one, and grounds of race and opposition to desegregation do not qualify as
constitutional.”)
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In addition, since charters recruit their student bodies from the larger student
population, many have opted to do so by billing themselves as racially targeted or culturally
focused.10 This has occurred despite these scores generating lower academic achievement
than integrated schools. See, e.g., Institute on Metropolitan Opportunity, The Minnesota
School Choice Project, Part I: Segregation and Performance 16 (2017). Minnesota is
home to Afro-, Hmong-, Latino-, and Somali-centric charter schools, which explicitly
recruit students on claimed commonalities.11 Although there are no explicitly whitesegregated charter schools, there are a number of European-oriented schools, such as a
Russian language charter (96 percent white) and a classical academy (76 percent white). In
one particularly egregious case, a German immersion charter, which was 88 percent white,

10

This practice too is on weak constitutional footing. In Dayton Board of Education v.
Brinkman, 443 U.S. 526 (1979), the Supreme Court found that the continuous operation of
predominantly-black schools with all-black faculties within optional attendance zones
could be used to hold a system segregated. Using policies such as black faculty to
incentivize and steer nonwhite students into single-race schools, ostensibly of their own
volition, was a well-known segregative tactic, particularly in the north. Myron Orfield and
Thomas Luce, Charters, Choice, and the Constitution, 2014 U. Chi. Legal F. 377, 385-86
(2014).
11

Once opened, these schools, as is frequently the case with segregated schools, appear to
lose attendance quickly. By comparison, diverse charters grow rapidly. However, charter
openings are often driven by underlying financial incentives, not parental demand. Will
Stancil, Integrated Charters Have Grown Quickly – But Not Quickly Enough,
Opportunity.mn,
http://blog.opportunity.mn/2017/03/integrated-charters-have-grownquickly.html.
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opened nine blocks from a traditional public school serving the same grades, which was
only 8 percent white.12
As a result of these dynamics, and as the recipients of a blanket exemption from the
state desegregation rule, charters are overwhelmingly more segregated than their traditional
school counterparts. Of the 50 most segregated schools in the Twin Cities region, 45 are
charters. Id. at 4. The region contains 78 schools more than 95 percent nonwhite; 59 are
charters. Id. Out of all charter enrollees, 72 percent of black students, 68 percent of
Hispanic students, and 74 percent of Asian students are attending a highly segregated
school more than 90 percent nonwhite. Id. at 13. At traditional schools, the equivalent
figures are 16 percent, 11 percent, and 18 percent, respectively. Id. Similarly high levels of
segregation have existed at charters since at least the 1995-1996 school year. Id. at 14.
ii.

Open Enrollment

The policy of open enrollment was detached from desegregation requirements in
2001. 13 Prior to that, certain enrollments could be rejected if they had a segregative effect.14

12

The schools in question are Nasha Skola Charter School, Nova Classical Academy, and
the Twin Cities German Immersion Academy. Data on individual schools is available on
the Department of Education website: http://rc.education.state.mn.us/.
13

This was accomplished via enactment of a statute which stated there were no restrictions
on open enrollment in districts with integration plans. Minn. Stat. § 124D.03 Subd. 4
(2016).
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Optional attendance zones have a long and ignominious history as a method of
segregation. The Supreme Court has inveighed against them on many occasions, including
in Columbus Bd. of Educ. v. Penick, 443 U.S. 449 (1979); Dayton , 443 U.S. at 526. In
1995, the court, referring to segregation in Detroit, suggested that when “districts arrange
for white students residing in the Detroit District to attend schools in [suburban] Oakland
and Macomb Counties” it would constitute “an affirmative act intended to segregated the
22

A 2013 study examined the effect of open enrollment on district demographics.
Institute on Metropolitan Opportunity, Open Enrollment and Racial Segregation in the
Twin Cities: 2000-2010 (2013). In the 2000-2001 school year, 12 percent of white students’
open enrollment moves were integrative in effect, and 20 percent were segregative in
effect. Id. at 8. The remainder were neutral (i.e., between two similarly composed school
districts). By 2013, over a third – 36 percent – were segregative in effect, while 19 percent
were integrative in effect. Id.
The school districts most affected by open enrollment are those in rapidly
diversifying suburbs, where the policy provides an escape route for white families
concerned about integrated schools. These districts include the Richfield, Columbia
Heights, Osseo, and Robbinsdale. Id. at 16.
Meanwhile, a number of districts serve as white flight “hubs,” receiving a
significant portion of their overall student body as open enrollees from neighboring
districts. These include St. Anthony, Mahtomedi, Edina, and Minnetonka. Id. at 22.
Some districts have utilized open enrollment and diversifying neighborhoods as a
strategy for recruiting wealthier student bodies. For example, four districts bordering the
Minnetonka district have officially considered or implemented integrative boundary
changes. See, e.g., id. at 19-20. While its neighbors considered these plans, the Minnetonka
school district launched an expensive and unusual paid advertising plan in local

races,” requiring a regional remedy. Missouri v. Jenkins, 515 U.S. 70, 109-10 (1995)
(O’Connor, J., concurring) (internal quotes omitted).
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newspapers, television, and radio. Ron Schachter, Students Wanted!, District
Administration (2007). According to superintendents of neighboring districts, the
Minnetonka was engaged in an active effort to recruit skittish parents out of their districts.
Not only could these efforts increase white segregation in Minnetonka schools, but they
undermine attempts by neighboring districts to maintain demographically balanced
schools. Despite all this, the Minnetonka district is one of a handful of districts that did not
opt to accept low-income Minneapolis students through the state’s Choice Is Yours
integration program.
iii.

Other Policies

A number of other policies have also contributed to school segregation.
For instance, districts regularly engage in potentially discriminatory boundary
drawing, which the state rarely monitors or corrects. A particular egregious case occurred
in the early 2000s, when the Apple Valley-Rosemount district drew a non-contiguous
attendance zone connecting a predominantly Latino trailer park to a neighborhood with a
high share of affordable housing occupied by black families. See Hobday, Missed
Opportunity, supra, at 969-72. Sandwiched in between these places was the attendance
zone for a significantly whiter and wealthier school. Id. Despite this strong evidence for
purposeful segregation, the state found that this boundary did not meet the definition of
intentional discrimination under its desegregation rule. Id. In turn, because the
desegregation rule forbade race-based remedies in the absence of intentional
discrimination, the state could not require the district to redraw the boundaries in an
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integrated, racially balanced fashion. Id. Thus, rather than helping the state solve the
problem, the state’s desegregation rule prevented it from doing so.15
Even when they are placed under an integration plan, the current rule also does not
exert on schools any realistic pressure to desegregate. Although districts deemed to contain
“racially identifiable” schools are required to submit annual plans, Minn. R. 3535.0150
Supb. 3, there is no publicly available evidence that these plans are reviewed, evaluated,
carried out, enforced, or subject to any requirement even marginally related to segregation.
For instance, integration plans in Minneapolis, one of the state’s most-segregated districts,
amount to only a few lines per school. Minneapolis Public Schools, Achievement and
Integration Plan 2015-2017 at 18-25.16 Virtually none of the stated goals have any relation
to school integration or demographics at all, instead focusing on lowering suspension rates
or raising student achievement. Id. Under the Department of Education’s desegregation
rule, the creation of integration plans is one of the primary mechanisms for reducing racial
isolation in schools. As implemented, they are unlikely to have any effect.
CONCLUSION
The history of school segregation in Minnesota is inglorious. Historic efforts by the
legislature to desegregate schools – sporadically revived – have been undone by a

15

By comparison, under the standards implemented by the Supreme Court in Keyes v. Sch.
Dist. No. 1, 413 U.S. 189 (1973) and Gomillion v. Lightfoot, 364 U.S. 339 (1960), the
boundary would have been clearly illegal.
The district’s 2015-2017 Achievement and Integration Plan is available online:
http://www.mpls.k12.mn.us/uploads/amended_fy15-17_mpls_ai_plan10_21_15.pdf.
16
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combination of political resistance to integration, harmful policy, and deference to the
preferences of parents engaged in white flight.
Minnesota’s status as a predominantly white and high-income state, without the
staggering concentrations of poverty that exist in places like Detroit or Cleveland, make
the task of desegregating Minnesota schools comparatively straightforward. The political
branches have nonetheless proven unable to effectively desegregate schools, and at times
have appeared to use the powers of government to actively protect the interests of those
preferring racial and economic homogeneity. The result has been spiraling segregation.
Dozens of public schools are now highly segregated, and tens of thousands of students are
forced to learn in segregated environments, despite the insistence of Minnesota’s laws and
Constitution that such a thing is forbidden. The process shows no sign of stopping.
The parents and students most harmed by these trends have little choice but to turn
to the courts, historically the final – and strongest – protector of the right to equal education.
The court should consider plaintiffs’ claims with gravity appropriate to the problem they
seek to address, and hold those claims justiciable.
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